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Before: Edwards, Chief Judge, Rogers, Circuit Judge, and
Si | berman, Senior Crcuit Judge.

pinion for the Court filed by Chief Judge Edwards.

Edwar ds Chi ef Judge: Appellant Paul Weyrich appeal s
froman order of the District Court dismssing his suit for
defamation, false light invasion of privacy, and civil conspiracy
to defame. Weyrich's conplaint asserts that he was defaned
by an article, "Robespierre of the Right--VWat | Ate at the
Revol ution,"” authored by David Grann and published by The
New Republic on October 27, 1997. The article is flowered
wi th anecdotes that reveal Weyrich to be both enotionally
vol atile and short-tenpered, and it depicts himas both a
zeal oted political extrem st and an easily-enraged tyrant of
the first order.

Weyrich conplains that the article oversteps the bounds of
protected political comentary by attributing to him as its
central thene, the diagnosable nmental condition of paranoia.

He further contends that, in presenting its overall picture of
mental instability, the piece relies on false and m sl eadi ng
anecdotes, as well as two defamatory caricatures. The D s-
trict Court disagreed and granted appellees' notion to dis-
mss Weyrich's conplaint inits entirety prior to discovery.

W reject Weyrich's claimthat the article attributes to him
a di agnosable nental illness. "Paranoia" is used in the article
as a popular, not clinical, term to enbellish the author's view
of Weyrich's political zealotry and intenperate nature. The
aut hor's nusings on these scores are protected political com
mentary, for, in context, it is clear that his coments are
meant only to deride Weyrich's political foibles and, relatedly,
to attack what the author sees as the inability of the conser-
vative novenent "to accept the conproni sing nature of pow
er." In short, these comments cannot reasonably be under-
stood as verifiably false, and, therefore potentially actionable,
assertions of nmental derangenent.

There are other segnents of the article, however, that may
ext end beyond protected commentary. Accepting the facts as
alleged in the conplaint, as we nust, it appears that sone of
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t he anecdotes reported in the article are reasonably capabl e
of defamatory neani ng and arguably place Weyrich in a fal se
light that would be highly offensive to a reasonabl e person
Thus, because we find that sone of the article' s contested
statenments are both verifiable and reasonably capabl e of

def amat ory meaning, at least a portion of the conplaint is
sufficient to survive a Rule 12(b)(6) motion to dismss. W
are therefore constrained to reverse and remand the case for
further proceedings.

| . Background
A The Article

The cover of the Cctober 27, 1997 issue of The New
Republic carries a caricatured and smling Paul Weyrich
| eani ng against a guillotine, arnms crossed and wearing the
squar e- buckl ed shoes of a puritan. The di senbodi ed heads of
conservative politicians--New G ngrich, Fred Thonpson, and
others--litter the ground, each donni ng w de-eyed | ooks of
consternation and disbelief. Just left of the scene, the cover
reads "Robespierre of the Right--Paul Wyrich and the
Conservative Quest for Purity."” Between the covers of the
cited issue of the magazine is the disputed article that is the
subject of this law suit. See David G ann, Robespierre of the
Right--What | Ate at the Revolution, The New Republic, Cct.
27 1997, at 20 (hereinafter "Article"). The five-page article
purports to offer a brief story of appellant's Iife as a | eading
menber of the conservative novenent over the past 30 years.
The article poses Wyrich as a synbol of the novenent.
And the author postul ates that, because of its unconprom s-
i ng character, the novenent has torn apart and destabilized a
Republican party it helped to create.

At the outset of the article, Grann offers a justification for
the piece: "If Weyrich were the only conservative purgi ng
Republ i cans, he would be no nore than an interesting charac-
ter--a mnor, albeit conpelling, player in the history of the
conservative novenent. Yet, he has becone, in many re-
spects, a case study of the conservative mnd." Article, at 20.
Grann then dedicates the first part of the article to appel -
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lant's role in the rise of populist conservatives to nationa
prom nence in the 1970s. The article catal ogs Wyrich's
various | eadership roles in the ideol ogi cal novenment: from
foundi ng the Conservative Lunch dub of Capitol HII, to

| aunching the Heritage Foundation, to establishing the Free
Congress Foundation, appellant hel ped grow t he novenent

at every stage--even coining the term"noral majority."

The article's description of appellant takes a decided turn
however, when the story noves to the period beginning with
t he i nauguration of Ronald Reagan: "By 1981, while his
friends were still basking in their newfound power, Weyrich
began to experience sudden bouts of pessim sm and para-
noi a--early synptons of the nervous breakdown that afflicts
conservatives today." Article, at 22 (enphasis added).
Thereafter, the remai nder of the article reveals appellant to
be an unconprom sing, vengeful, and often tyrannical "sym
bol " of the conservative novenment. He engineers the down-
fall of John Tower. 1Id. He accuses Senator Orin Hatch of
havi ng "psychol ogi cal problens.” 1d. at 19. He distances
hinself from Newt G ngrich, who, he says, "does not have
any immutable principles that he would die for,"” and Trent
Lott, who he describes as "the greatest disappointnment of ny
life." 1d. at 24 (enphasis in original).

The article relays the foll ow ng notabl e epi sode:

By the 1988 presidential canpaign, Weyrich was even

nmore disillusioned. Wen the Bush canmp refused to

meet with a group of Afghani resistance fighters, \Wey-
rich conspired to hide themin an adjoining room when
Dan Quayl e turned up for a luncheon hosted by the Free
Congress Foundation; the plan was to spring them on

t he unsuspecting Quayle. But at the last mnute, Bil
Pascoe, Bush's liaison to the Beltway conservatives,

| eaked the plot, and Weyrich snapped. "Suddenly there
was a vol cano of screamng,” recalls one |obbyist in the

room "Weyrich was calling Bill a traitor. He was
spitting and frothing at the nouth. W were ready to
get hima roomright next to Hinckley." Wen the

yel ling stopped, Weyrich dispatched a letter to Pascoe's
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fiancee, questioning Pascoe's loyalty and inplying that he
was unfit for marriage.

Id. at 22. On the page opposite this vignette, there appears a
second caricature, this tinme depicting appellant in a tie and

suspenders, feeding on a skewer of charred bodies. |Its
portrayal of appellant echoes Grann's conparison of appell ant
to conservatives generally: "Since taking power in 1994,

conservati ves have gorged even by their standards. They

have savaged Dol e, ravaged G ngrich, plunped up and then
devoured Lott. They have shut down the governnent they

spent decades trying to fill. They have, in short, acted as
nutty as Weyrich." I1d. at 22. The piece calls this tendency
"Weyrichism" referring to "the kind of rhetoric that brands
one's own peopl e apostates when they nmake sonme of the

conprom ses that power inevitably demands." |Id.

Grann then details appellant's | atest project, a conservative

cabl e channel known as National Enpowernent Tel evision
("NET"): "Launched in 1993 with a budget of roughly $10
mllion, it was supposed to be Weyrich's masterwork: the
first ideologically driven public affairs network in Amrerica, a
kind of third-wave Pravda." 1d. at 23. The article describes
the network as a 24-hour vehicle, both on and off screen, for
Weyrich's conservatism Not only did he host many of the
shows, he "even inposed ideological litrmus tests on stage-
hands and secretaries. The result, staffers say, was sound
techni ci ans who coul d spout the pro-life line but not plug in
the mcrophone.” 1d. Gann notes that "[o]ne reporter says
he was nearly fired for getting a response fromthe Cinton
adm ni stration about a scandal; he recalls how, when a guest
blurted out on air that he was gay, Wyrich becane apopl ec-
tic. 'Wiy should | be ashaned?” Weyrich says. 'I want
people on a mission.' " According to the article, appellant
eventual ly transformed the station into a self-contained fief-
dom

More and nore isol ated, Weyrich now surrounds hinsel f

with a coterie of sycophants who, aides say, have little
under st andi ng of television and who patrol the corridors
mai nt ai ni ng i deol ogi cal discipline. H's inner circle con-

Page 5 of 17



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-7221  Document #566848 Filed: 01/05/2001

sists mainly of famly nmenbers who recei ve handsone
salaries for their services: one son is in charge of
coalition luncheons; another produces "Morning View
on NET; his daughter is vice president for devel opnent.

Weyrich also increasingly relies on Bill Lind, a kind of
m nister of culture who hosts "Next Revolution" each
week, always wearing what appears to be the sane bl ack
turtl eneck. Lind s own Manichaean ideol ogy has only

encour aged Weyri ch.

Id. at 24.

"As they had back hone in Wsconsin,

the article reports,

"peopl e i n Washi ngton soon crossed to the other side of the

street when they saw Weyrich com ng
anchored two shows, declined to sign

G ngrich, who had
anot her contract. Lott

revoked the special Senate parking privileges Wyrich had
gotten after a car accident. GOP Senator John MCain of

Arizona refused even to talk to him

"W know,' says Senator

Orin Hatch, 'who has the psychol ogical problenms.” " 1d. By
1996, the network had run into financial trouble. Too nuch
conservative conpetition on the national networks and nmain-
stream cabl e channel s neant that Weyrich needed to "shout

| ouder just to be heard. On one recent evening, when
Republ i can Congressman Joe Barton | eft an NET broadcast

early in order to cast a vote, Weyrich lost it. He blastfaxed
his remarks to the medi a under the headline: 'Congressnman

wal ks out on NET live interview.' 'You wonder why they

break their word on these big things,

he funed. 'They can't

even keep their word on little things." " Id.

The article closes with Grann interview ng appellant at the
Monocl e, a famed insider Washi ngton restaurant, "where

JFK sent a linmb fromthe White House

to pick up his favorite

sandwich.” 1d. Gann notices that appell ant appears uncom

fortable with his surroundi ngs, that
bei ng m staken for the people around
[ Gann] ask[s] himwhat to order, he
enough to know. Yet, judging by the
he seens to be a regular--a fact the
Id. Asked whether he had not becone

"[ h] e seens consci ous of
him... Wien

says he doesn't eat here
staff's reaction to him
manager |ater confirns.”
"a kind of K Street
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Robespi erre--a nman who once devoted his life to building a
nmovenent and who now profits by destroying it," appellant
offers Grann a "glinpse [of] his fanbus tenper":

"I defy anybody to tell me any privilege that | have as a
result of what |I'mdoing," Weyrich says, turning red. "I
just think that is a bogus charge."” Though he nakes at

| east $280,000 a year for all his operations, and was
driven to the restaurant in a chauffeured sedan, [ G ann

doesn't] say anything. "If the good Lord wants ne to do
sonmething else then 1'Il be gone tonorrow,” he conti nues,
his voice rising. "Every year | have been in this city, |
find it nore sinful. And | have prayed nmany times for
the opportunity to do sonething else. And so far the
answer keeps com ng back: 'Keep doing what you're

doing.' "

B. The Present Action

Less than one year after the disputed publication, appellant
filed suit against appell ees The New Republic, Gann, and
others in Florida state court for defamation, civil conspiracy
to defame, and false light invasion of privacy. See Conplaint,
Weyrich v. The New Republic, Inc., No. 098-7628 (Fla. Gr.

. Sept. 22, 1998) (hereinafter "Conplaint”), reprinted in
Joint Appendix ("J.A ") at 5. Appellees renoved the case on
diversity grounds to the United States District Court for the
M ddle District of Florida, which then transferred it to the
District Court for the District of Colunbia. The District
Court dism ssed the conplaint on August 13, 1999 in response
to appellees’ Rule 12(b)(6) motion. The instant appeal fol-

| owed.

The conplaint alleges that the article "contains false, ms-
| eadi ng, disparagi ng and defamatory statenents about M.
Weyrich that wongfully portray himas nentally unsound
and paranoid. Persons who read this Article understood it to
have such neaning." Conplaint p 12. As exanples, it cites
both the above-quoted reference to "bouts of pessim sm and
paranoia," and a pair of sentences fromthe first page of the
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pi ece: "The habits of suspicion, pessinsm and antagoni sm

run too deep. And nowhere do they run deeper than in Pau
Weyrich." 1d. p 13 (quoting Article, at 20, but failing to finish
the quoted sentence: "--a man trying his hardest to destroy

the very Republican establishnent he spent his life building").
In addition to these direct "attributions" of paranoia, the
conplaint identifies a nunber of the article' s anecdotal vi-
gnettes, including nost of the above-quoted passages, which
"further wongfully depict M. Weyrich as nmentally unsound

and paranoid ... [and] that wongfully portray M. Wyrich

as isolated, tyrannical and violent." 1d. pp 14-15. Finally, it
all eges that the two caricatures contribute to the article's
portrait of appellant as "nentally unsound and paranoid."

Id. pp 16-17.

Il1. Analysis

We review the District Court's grant of appellees' Rule
12(b)(6) nmotion to dismss de novo. Taylor v. FDIC, 132 F. 3d
753, 761 (D.C. Cir. 1997). "Dismissal under Rule 12(b)(6) is
proper when, taking the material allegations of the conplaint
as admtted, Jenkins v. MKeithen, 395 U S 411, 421 (1969),
and construing themin plaintiff['s] favor, Scheuer v. Rhodes,
416 U S. 232, 236 (1974), the court finds that the plaintiff[ ]
ha[s] failed to allege all the material elenments of [his] cause of
action.” 1d. In undertaking this review, we nust assune, as
the conplaint alleges, the falsity of any express or inplied
factual statenments nade in the article. See Conplaint pp 12-
17, 28, 32. W nust also assune that such statenents were
made by appellees with know edge of their falsity or reckless
disregard for their truth. See id.pp 29, 33. W nust then
deci de whether the disputed article (1) contains express or
inplied verifiably false statenments of fact, which (2) are
reasonably capabl e of defamatory neani ng or otherw se pl ace
appellant in an offensive false light. See Ml dea v. New York
Times Co., 15 F.3d 1137, 1142-43 (D.C. Cr. 1994) (hereinafter
"Mbldea 1"), rev'd in part on reh'g, 22 F.3d 310 (D.C. Cr.
1994) (hereinafter "Moldea I1"); see also Guilford Transp.
Ind., Inc. v. Wlner, 760 A 2d 580, 597 (D.C 2000).
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Mol dea ||

For a statenent to be actionable under the First Amrend-
ment, it nmust at a mninumexpress or inply a verifiably
fal se fact about appellant. M kovich v. Lorain Journal Co.
497 U S. 1, 19-20 (1990); Mldea Il, 22 F.3d at 313 ("[S]tate-
ments of opinion can be actionable if they inply a provably
false fact, or rely upon stated facts that are provably false.").
However, "a statement of opinion relating to matters of public
concern whi ch does not contain a provably fal se factua
connotation will receive full constitutional protection.” MI-
kovi ch, 497 U S. at 20 (relying on Phil adel phi a Newspapers,
Inc. v. Hepps, 475 U S. 767 (1986)). Thus, the First Anend-
ment provides protection for "statenments that cannot 'reason-
ably [be] interpreted as stating actual facts' about an individ-
ual." Ml kovich, 497 U S. at 20 (quoting Hustler Magazi ne,
Inc. v. Falwell, 485 U S. 46, 50 (1988)). In deciding whether
a reasonabl e factfinder could conclude that a statenent ex-
pressed or inplied a verifiably fal se fact about appellant, the
court nust consider the statenment in context. Mdldea Il, 22
F.3d at 313-15. "This provides assurance that public debate
will not suffer for lack of 'inmaginative expression' or the
"rhetorical hyperbole' which has traditionally added much to
the discourse of our Nation." M/ kovich, 497 U S at 20
(quoting Hustler Magazine, 485 U.S. at 53-55). Verifiabilit
is therefore a critical threshold question at the Rule 12(b)
st age.

y
(6)

Wth these principles in mnd, we reject appellant's claim
that, by stating that he "began to suffer bouts of pessim sm
and paranoi a" following the 1981 election, the article actually
attributes to appellant a "debilitating psychol ogi cal condi -

tion." Appellant's Br. at 15. The article's single reference to

"paranoia” is certainly pejorative, but the author deploys it in
its popular, not clinical, sense to describe and criticize what
he sees as "early synptons of the nervous breakdown that

afflicts conservatives today." Article, at 22. Appellees right-
ly point out that the definitive, clinical term"paranoia" has
taken on a | ess-than-definitive popul ar neani ng, as have

"crazy" and "nutty."
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Appel | ant argues that the present case is indistinguishable
from CGol dwater v. G nzburg, 414 F.2d 324 (2d Gr. 1969), in
whi ch the Second Circuit upheld a defamation judgnent
agai nst nedi a defendants for reporting that Senator Barry
ol dwat er had a paranoi ac personality. There, two authors
penned a psychobi ography of the Senator for Fact Mgazi ne,
asserting that he, in fact, suffered fromclinically diagnosable
paranoia. In so doing, they relied on a single-question survey
of thousands of psychiatrists, whomthey asked whet her the
Senator was "psychologically fit to serve as President of the
United States" after inform ng each that the Senator had
al ready suffered fromtwo nervous breakdowns (which was
not true). Id. at 329-30. They presented their findings as a
psychol ogi cal profile of the Senator, detailing various instanc-
es of his political and personal conduct as predictable nan-
i festations of an underlying psychological illness. 1In short,
the article purported to be a well-researched psychiatric
di agnosi s--which it was not.

The holding in Goldwater is both unrenmarkabl e and i nappo-
site. The defendants in that case had published a fraudul ent
di agnosi s, which was itself verifiable. Here, references to
"bouts of pessim smand paranoia,” "habits of suspicion, pessi-
m sm and antagonism " and the fact that other conservatives
have acted "as nutty as Weyrich," cannot be so understood.
Certainly, looking at these statenents in isolation, a reason-
abl e reader might interpret themto attribute a diagnosable
and debilitating nental affliction to appellant. "Bouts of
par anoi a" m ght suggest appellant actually suffered repeated
del usi onal or psychotic episodes, as appellant's brief suggests.
But, the First Amendnent demands that we place these
references in their proper context. Mldea Il, 22 F.3d at 314
(reversing in part Mldea | on rehearing, because "Ml dea
erred in assum ng that M| kovi ch abandoned the principle of
| ooking to the context in which speech appears”).

The present case fits confortably within the well-guarded
Bresler-Letter Carriers line of decisions, the vitality of which
the Suprenme Court recently reaffirmed in MIkovich. 497
US. at 20. In Geenbelt Cooperative Publishing Ass'n v.
Bresler, 398 U S. 6 (1970), the Court extended First Anend-
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ment protection to a newspaper's assertion that a real estate
devel oper had "bl ackmail ed" the city. The Court noted that
the statenents woul d have been actionable if the paper
actual |y had accused Bresler of commtting the crinme of

bl ackmail. However, context reveal ed that the newspaper
had used the termonly to describe Bresler's hard-nosed
negotiating tactics. Id. at 13. Simlarly, in National Ass'n of

Letter Carriers v. Austin, 418 U S. 264 (1974), the Court held
that a union could not be sued for its use of the term"scab,"
defined in part as a "traitor," though actual accusations of
treason would be actionable. 1d. at 283-84.

As used in the present case, the term "paranoia” ani nates
the author's critique of what he sees as appellant's (and ot her
conservatives') unwavering and, ultimately, self-defeating po-
litical dogmatism The difficulty in the present case, if there
is one, stens fromthe author's decision to interweave exam
pl es of appellant's political extremsmw th exanples of his
behavi oral extremism In one episode, the article reports
appel I ant as having "snapped" and "frothed at the nouth,”
erupting in anger so irrationally that onl ookers were "ready
to get hima roomright next to H nckley." Article, at 22. In
anot her, he becones "apoplectic" after a guest adnmits his
honosexuality on the air. 1d. at 23. Fornmer coll eagues no
| onger speak to hinmp Orin Hatch has inplied that he has
"psychol ogi cal problens.” Id. at 24. Appellant has with-
drawn, "[njore and nore isolated,” surrounding hinself with
"a coterie of sycophants,"” including Bill Lind, whose "Mani -
chaean i deol ogy has only encouraged [appellant].” Id. Ap-
pel | ant argues that these episodes and anecdotes provide as
much context for the phrase "bouts of ... paranoia" as does
the general political conmrentary, and a reasonabl e reader
m ght therefore regard the article as actually asserting that
appel l ant suffers from or has been di agnosed with, a psycho-
| ogi cal ail ment.

Admittedly, the article paints an unflattering picture of
appel lant. Indeed, it uses exanples of his "fanmous tenper"
to shade the line between political extrem smand persona
extrem sm suggesting that the alleged irrationality of the
conservative right runs deeper than nere ideology. But the
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article's suggestion that appellant's behavi or exhibited "para-
noia" is rhetorical sophistry, not a verifiably false attribution
in fact of a "debilitating nmental condition" as was the case in
ol dwater. Never does the article claimto make a psycho-

| ogi cal pronouncenent, nor would a reasonabl e reader under -

stand it to do so. The New Republic is itself well-known to

be a magazine of political comentary, a self-described

"Weekly Journal of Opinion." Presented in such a |oose
manner, in such a well-understood context, the article's refer-
ence to "bouts of ... paranoia” is neither verifiable nor does

it inply specific defamatory facts about appellant. Likew se,
the caricatures, though biting, are not actionable. See Hus-
tler Magazine, 485 U S. at 53-54 (extolling the val ue of
political cartoons to a free society).

These findings do not end our analysis, however. The fact
that the use of the term "paranoia" constitutes protected,
unverifiable coment in the present case does not insulate
the ot herwi se verifiable anecdotes reported by the author in
support of his assertions that Weyrich is "nutty" and notable
for his "fanpus tenper." |In other words, an article's politica
"context" does not indiscrimnately imunize every statenent
cont ai ned t herein.

The conpl ai nt asserts that appell ees have published a
nunber of false anecdotes, suggesting to the average reader
that appellant is not only a political reactionary, but enotion-
ally volatile, perhaps even nentally unsound, and otherw se
unfit for his profession. For exanple, the article includes
some historical vignettes which, alone and in concert, offer
the reader a glinpse of appellant's "fanmous tenper." Article,
at 24. Unlike the two caricatures, nothing in the comon
parl ance of political criticismwould alert a reasonabl e reader
that the article's anecdotes about Weyrich are other than
verifiable facts. |Indeed, in a nunber of instances, the author
utilizes quotations, sone purportedly fromappellant, to fur-
ther reinforce the inpression that the stories are in fact true.
See Masson v. New Yor ker Magazine, Inc., 501 U S. 496,
519-20 (1991) ("The orthodox use of a quotation is the quin-
tessential 'direct account of events that speak for them
selves.' " (quoting Tinme, Inc. v. Pape, 401 U S. 279, 285
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(1971)). The anecdotes are not offered as forns of parody,
see Hustler Magazine, 485 U. S. 46 (offering exanples of
protected parody); they are presented as the truth about
Weyrich. And in nost instances, the offendi ng anecdotes are
verifiable.

The line separating a fabricated narrative and hyperbolic
description of an actual event is sonetines fuzzy. The First
Amendnent protects a reporter's "rational interpretation” of
events or factual statements when relying on anbi guous
sources. Masson, 501 U.S. at 519. |If it turns out that the
facts underlying the offending anecdotes are true, and appel -
| ant takes issue instead with the article's description and
rhetorical juxtaposition of events, appellant's claimunmust fail
Rational interpretation passes over into verifiably false re-
porting of the described events only when the author has,

t hrough description and reporting, materially altered the
underlying facts. 1d. at 516. These issues are not before us
on this appeal, however. Rather, as noted above, our inqui-
ries on this appeal are linmted to whether the disputed article
(1) contains express or inplied verifiably fal se statenents of
fact, which (2) are reasonably capable of defamatory neaning

or otherw se place appellant in an offensive false light. W
concl ude here that the reported anecdotes survive the verifia-
bility screen. W turn now to consider whether the cited
anecdot es are reasonably capabl e of defamatory neaning.

B. Reasonabl y Capabl e of Defamatory Meani ng

Because this is a diversity action, we nust first decide the
proper |aw of defamation and false light invasion of privacy to
apply. This court |ooks to the choice of law rules prevailing
in the District of Colunbia, see Klaxon Co. v. Stentor Elec.

Mg. Co., 313 U S. 487, 496 (1941), which enpl oys the govern-
mental interest analysis test of the Restatenment Second of
Conflict of Laws, Vaughan v. Nationwide Miut. Ins. Co., 702

A.2d 198, 200 (D.C. 1997). Applying it to defamation actions,
"[t] he weight of authority considers that the law to be applied
is ... [that of] the place where the plaintiff suffered injury by
reason of his loss of reputation.” Dowd v. Cal abrese, 589
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F. Supp. 1206, 1210 (D.D.C. 1984) (citing Restatenent (Sec-
ond) of Conflict of Laws s 150 cm. e (1971)). Gven the
nature of appellant's livelihood, given that appellant worked
in Washington, D.C. at the time the article was published, and
given that both parties rely on District of Colunbia |law, we
apply the District's common | aw of defamation and fal se |ight

i nvasion of privacy in assessing the clains before us.

A statenent is actionable in defamation under District of
Colunbia law if it is both false and defamatory. Mbdldea I, 15
F.3d at 1142. As noted above, because this is an appeal from
a grant of a Rule 12(b)(6) notion, we nust assunme the falsity
of any verifiable statement. A statenent is defamatory "if it
tends to injure plaintiff in his trade, profession or community
standing, or lower himin the estimtion of the community."
Li berty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287, 1293-
94 (D.C. Gr. 1988) (quoting Howard Univ. v. Best, 484 A 2d
958, 988 (D.C. 1984)). An "allegedly defamatory remark nust
be nmore than unpl easant or offensive; the |anguage nust
make the plaintiff appear 'odious, infanous, or ridiculous.’
Best, 484 A 2d at 989. Wwether a statenent is capabl e of
defamatory nmeaning is a question of law, but "[i]t is only
when the court can say that the publication is not reasonably
capabl e of any defamatory mneani ng and cannot be reasonably
understood in any defamatory sense that it can rule as a
matter of law, that it was not |ibelous.” White v. Fraterna
Order of Police, 909 F.2d 512, 518 (D.C. Cir. 1990) (quoting
Levy v. American Miut. Ins. Co., 196 A 2d 475, 476 (D.C.
1964)).

Al t hough we do not here di ssect each verifiable statenent
to provide an exhaustive list for the District Court, potentia
candi dates include the author's observation that appellant, in
response to Bill Pascoe's perceived betrayal, "snapped,"
erupted in a "vol cano of screaming,” "froth[ed] at the nouth,”
and "di spatched a letter to Pascoe's fiancEe, questioning
Pascoe's loyalty and inplying that he was unfit for marriage."
Article, at 22. If indeed the story is fabricated, we cannot
say that it is not reasonably capable of any defamatory
meani ng--it arguably makes appel |l ant appear highly volatile,
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irrational, unsound and ot herw se "odi ous, infanpbus, or ridic-
ul ous. ™

Not all of the verifiably fal se anecdotes relied upon by
appel I ant are reasonably capabl e of defamatory neaning.
For exanple, at the hearing on the notion to dismss in the
District Court, counsel for appellant protested vigorously that
t he aut hor had defaned appellant by falsely asserting that
Newt G ngrich had refused to sign another NET anchor
contract, that Trent Lott had revoked appellant's capito
parking privileges, and that John McCain will not talk with
him Transcript of Hearing, at 8-9 (Aug. 13, 1999), reprinted
inJ.A at 33. W agree with the District Court that, even if
fal se, these facially innocuous statenents are not thensel ves
defamatory and, as such, should have no bearing on the
resol ution of appellant's clainms on remand. They certainly do
not, on their face, suggest anything untoward about appell ant.
On remand, the District Court nust decide which of the
verifiably fal se statements cited by appellant are reasonably
capabl e of defamatory neaning. W enphasize again that, to
be actionable, the story nmust be materially false. |If the
aut hor has merely hyperbolized, provided colorful rhetorica
description of appellant's anger, that will not suffice. Re-
statenment (Second) of Torts s 581A cmt. f (1977) ("Slight
i naccuraci es of expression are immterial provided that the
defamatory charge is true in substance."); see also Masson
501 U. S. at 516-17 (applying "substantial truth" doctrine).

C. Fal se Light Invasion of Privacy

We pause only briefly over appellant's related fal se Iight
i nvasion of privacy claim Though invasion of privacy fal se
light is distinct fromthe tort of defamation, the same First
Amendnent protections apply. See Mldea I, 15 F.3d at
1151 ("[A] plaintiff may not avoid the strictures of the bur-
dens of proof associated with defamation by resorting to a
claimof false light invasion."). Because the two torts are so
simlar, "[a] plaintiff may only recover on one of the two
t heori es based on a single publication, but is free to plead
themin the alternative." 1d.
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To prevail on a false light claimunder District of Colunbia
| aw, appell ant nust show that (a) the published materi al
pl aces appellant in a false light which "would be highly
of fensive to a reasonabl e person,” and (b) "the actor had
know edge of or acted in reckless disregard as to the falsity of
the publicized matter and the false light in which the other
woul d be placed.” 1d. at 1150-51 (quoti ng Restat enent
(Second) of Torts s 652E). The second el ement tracks the
First Anendnment's intent requirenment for defamation clains
brought by public figures, see New York Times, 376 U S. 254,
and the court at this stage assumes the requisite state of
m nd. The Restatenent Second of Torts recognizes that the
"hi ghly of fensive" and "odi ous, infamous, and ridicul ous" in-
quiries, though simlar, nmay sometines produce different
results. Restatenent (Second) of Torts s 652E cnt. b. W
remnd the District Court that, before finding that a state-
ment is not actionable, because it is not reasonably capabl e of
defamatory meaning, it must also satisfy itself that the state-
ment does not arguably place appellant in a "highly offensive"
false light.

I1'l. Conclusion

Political comentary can be brutal, and the brutality of
that commentary al one does not render protected speech
unprotected. But neither does the |label "political conmen-
tary" insulate the reporting of verifiable and arguably defam
atory facts. There is no doubt that a reasonabl e person
reading the article's repeated tale of appellant's volatile tem
per and apparent enotional instability, could very well con-
clude that appellant is an enotionally unstable individual unfit
for his trade or profession. One or nore of the anecdotes
arguabl y nmake appel | ant appear personally odious, infanous,
or ridiculous. On remand, the District Court nust take pains
to distinguish those anecdotes that are both verifiably fal se
and reasonably capabl e of defamatory neaning fromthose
that are not.

In remandi ng this case, we do not in any way suggest the
proper outcone on the nmerits. Appellant nust still clear a
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nunber of difficult hurdles. He nust show that the potenti al -
|y defamatory statenents are indeed materially false. Be-

cause appellant is a public figure and the offending state-
ments speak to his capabilities and credibility as a politica
actor, he must also "denpnstrate by clear and convi nci ng

evi dence that [appellees] published the defamatory fal sehood
with "actual nmalice,’ that is, with 'know edge that it was false
or with reckless disregard of whether it was false or not."' "

Li berty Lobby, 838 F.2d at 1292 (quoting New York Ti nes,

376 U.S. at 280).

We are mindful that trial courts are understandably wary
of all owi ng unnecessary discovery where First Amendnent
val ues mght be threatened. As we have suggested on previ-
ous occasions, the District Court may in its discretion limt
di scovery to the threshold i ssue of falsity, thereby del aying
and possibly elimnating the nore burdensonme discovery
surroundi ng evidence of "actual nmalice.”" MBride v. Merrel
Dow & Pharm, Inc., 800 F.2d 1208, 1214 (D.C. Cr. 1986).
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So ordered.
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